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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G. R. Case No. 901/2015 

U/s 448/323/427 I.P.C. 

  

STATE 

-Vs- 

Moinul Haque 

                                                              ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma   .Ld. Asstt. P.P.  

For the Defence: Smt. Nirmali Patowary  .Ld defence advocate 

 

Evidence recorded on: 2.05.16, 7.04.17, 11.08.17, 5.09.17, 31.10.17, 

22.11.17, 8.05.18, 21.05.18, 13.06.18. 

Argument heard on: 21.06.18. 

Judgment delivered on: 2.07.18. 

 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Jeherul Ali on 20.06.2015 before Kamarkuchi O.P, alleging inter 

alia that on 18.06.15 at around 10:30 am, when he was at his pan shop, 

the FIR named accused person without any reason chased him to his shop 

and thereafter entered the same and beat him and also caused damage to 

his shop articles and incurred loss to him. Hence the case. 
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2. That on receipt of the ejahar at the O.P., GDE entry was made vide 

Kamarkuchi O.P. GDE No. 378 dated 19.06.15 and the same was 

forwarded and registered as Nalbari P.S case No 426/2015 u/s 

448/325/427 I.P.C. On the basis of the ‘ejahar’, police started 

investigation and after completion of investigation finding prima facie 

materials against the accused person namely Jeherul Ali, the police 

submitted the case in Charge-sheet U/s 448/323/427 I.P.C. vide Charge-

sheet no. 271/15 dated 31.07.2015. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 448/323/427 I.P.C. by this court. As the accused person 

was on police bail at the stage of investigation, summon was issued to 

him and on his appearance he was allowed to go on court bail to face the 

trial.  

4. That copy was furnished to the accused person and on finding prima facie 

materials of offence, particulars of offence and substance of accusation for 

offence U/s 448/323/427 I.P.C was explained to the accused person and 

he was asked whether he pleaded guilty, to which he pleaded not guilty 

and claimed to be tried. 

5. That in the course of hearing the prosecution side examined 9 nos. of 

witnesses. The prosecution side marked and exhibited 5 nos., of 

documents. The accused were examined U/s 313 Crpc. The defence case 

is of total denial and they declined to adduce any evidence. 

 

6. Points for determination:- 

I. Whether the accused person on 18.06.15 at around 

10:30 am,  at village Bangnabari, under Nalbari P.S., 

committed house-trespass by entering into the shop of 

the informant and  thereby committed offence 

punishable U/s 448 I.P.C.? 
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II. Whether the accused person on the aforesaid date, 

time and place voluntarily caused hurt to the informant 

and thereby committed offence punishable u/s 323 

I.P.C.? 

III. Whether the accused person on the aforesaid date, 

time and place committed mischief by breaking the 

window glass and show case of the informant's shop 

and caused loss or damage to the amount of fifty 

rupees or upwards and thereby committed offence 

punishable u/s 427 I.P.C.? 

 

7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. The prosecution side examined the informant as Pw 1. Pw 1 – Jeherul Ali 

deposed in his evidence that he knows the accused person and that he 

belongs from his own village. Pw 1 deposed that on last Ramjan month at 

around 10 am, when he was at his shop, accused Moinul without any 

reason had punched him on his head and chest and later broke the glass 

of his shop showcase by kicking and puching the same. Pw 1 deposed that 

accused Moinul had pelted a big stone at his shop – due to which his shop 

referigerator got dented and thereafter local public took the accused away 

from P.O. Pw 1 deposed that he went to Police station after the said 

incident and later police had taken him to Kamarkuchi BPHC for his 

treatment. Pw 1 deposed that police had seized broken mirror and glass 

pieces from P.O. Ext 2 is the seizure list and Ext 2(1) is his signature. 

9. Pw 1 in his cross deposed that he has a shop at Bhangnamari and the 

accused also have a shop at Bhangnamari chowk and there are around 30 

shops at the said chowk and that Sarif, Abdul Malik and Rabisans shop are 
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adjacent to his shop. Pw 1 revealed that near their shop there is a specific 

place of garbage disposal and that he have a beetul nut shop. Pw 1 

revealed that Moinul had lodged a cross case against him. Pw 1 revealed 

that the date of occurrence was on 18.06.15 and that police had seized 

broken glass pieces from P.O. Pw 1 also revealed that the occurrence took 

place for about 10-15 minutes and that Abdul Mazid had intervened the 

situation and later Ashaf, Sahid and Abdul took the accused person away 

from P.O. 

10. Pw 2 – Ashraf Ali deposed in his evidence that around 1 year ago, at 

around 11 am, the accused Moinul came out from his shop and was 

arguing with Jeherul in front of Jeherul's shop. Pw 2 deposed that Moinul 

tried to pull out Jeherul out of his shop by holding his shirt collar. 

However, Jeherul did not come out of his shop and later local people came 

and took away Moinul from P.O. Pw 2 deposed that later on Moinul again 

came to Jeherul's shop and broke the showcase of his shop by kicking and 

punching it. 

 Pw 2 in his cross deposed that police did not recorded his statement. Pw 2 

revealed that a quarreled took place between Moinul and the informant. 

11. Pw 3 – Dr. Subhash Ch. Chakrabarty is the I.O., had examined Jeherul 

Ali and had found bruised injuries at right ear extending to right cheek, 

swelling up to 3x3 cm in size and the same was very tender to touch and 

was reddish in colour. The age of injury is fresh and 2-3 hours old. Pw 3 

deposed that at right elliar fossa, the same is swollen up to 3x3 cm in size 

and the same is tender to touch and 2-3 hours old. Pw 3 deposed that at 

torsal aspect of right hand, the same is swollen up to 2x2 cm in size and 

the age of injury is 2-3 hours old. Pw 3 deposed that at right mammary 

nipple area, the same is swollen up to 2x2 cm in size and the age of injury 

is 2-3 hours old. Pw 3 deposed that at right knee joint area the same is 

swollen up to a great extent of 3x3 cm in size and the age of injury is 2 to 
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3 hours old. Pw 3 in his opinion deposed that no weapon was used and 

perhaps blunt article or fist of hand may be used. The nature of injury is 

simple. Ext 3 is the medical report and Ext 3(1) is his signature. 

12. Pw 5 – Abdul Mazid deposed in his evidence that one year ago at 

around 9:45 am, he saw a gathering of crowd near Bhangnamari chowk 

and that the informant and the accused person had entered into a quarrel 

over disposal of garbage. 

13. Pw 6 – Sayed Ali deposed in his evidence that 2 years ago at around 

10:30 am, when he was in a shop at Bangnabari chowk, he saw Moinul 

entering Jeherul Ali's shop and later beating Jeherul. Moinul also smashed 

the glass window and show case of Jeherul's shop and thereafter hurled 

Jeherul to the ground and beat him. Pw 6 deposed that he along with 

other person broke their fight. Pw 6 deposed that police had seized broken 

glass pieces from P.O. Ext 2 is the seizure list and Ext 2(1) is his 

signature. 

 Pw 6 in his cross deposed that Jeherul is his elder brother and that there 

are 20-25 shops at P.O. and at the time of occurrence shops were 

opened. Pw 6 revealed that Khijir Ali, Ashraf Ali, Abdul Mazid and Soon Ali 

were present at P.O. Pw 6 revealed that Moinul had filed a cross case 

against Jeherul and the occurrence took place for about 5-10 minutes. Pw 

6 revealed that he along with Khijir Ali intervened and broke the fight. 

14. Pw 7 – Amir Ali deposed in his evidence that he knows the accused 

person and that on 2015, Moinul had beaten Jeherul and had also broke 

the glass window of Jeherul's shop. Pw 7 deposed that police had seized 

broken glass pieces from P.O. Ext 2 is the seizure list and Ext 2(3) is his 

signature. 

15. Pw 8 – Haidar Ali deposed in his evidence that he knows the accused 

person and that 2 years ago, Jeherul and Moinul had entered into a fight. 

Ext 2 is the seizure list and Ext 2(4) is his signature. 
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 Pw 8 revealed that he had signed on a blank paper and that police did not 

seized broken glass pieces in his presence. 

16. Pw 9 – Dwarika Mohan Deka is the I.O., and his evidence is of routine   

nature – depicting the various stages of investigation. 

17. I have heard the argument of both the sides and carefully scrutinized 

the evidence on record. 

18. The allegations levelled against the accused person is that he on    

18.6.15 entered the shop of PW1 beat him and also   broke the glass 

show case of his shop.  

19. Pw 1 in his evidence gave a vivid and lucid description of the entire 

occurrence.  From his cross examination it was revealed that PW2, Pw5 

and PW6 were not only the eye witnesses of the occurrence but also   

intervened the situation and pacified the accused person. 

20. Ashraf Ali, PW2 who claims to be eye witness of the occurrence had 

supported the evidence of Pw1. The contradictions pointed out by the Ld 

defence counsel do not shake the core of the prosecution case. Minor 

variations in the account of witnesses are often the hallmark of the truth 

of the testimony. 

21. Coming to the evidence of Pw5 it appears that he is a hearsay witness 

and hence I do not find it necessary to judge the veracity of the said 

witness.  

22. PW6 who is brother of PW1 also claims to be an eye witness of the 

occurrence. The law requires that evidence of related witness is to 

scrutinised with greater care and caution than the evidence of a third 

party disinterested and unrelated witness.  On considering the evidence of 

the said witness vis a vis his statement before police it appears that in his 

previous statement he did not claim to be the eye witness of the 

occurrence. Rather he had stated that he reached the place of occurrence 

after the incident. It appears that he had improved his evidence in court 
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to such an extent that he went on to state that he was an eye witness of 

the occurrence and had intervened the situation. In view of the calculated 

improvement of his statement, I am not inclined to rely on the testimony 

of the said witness. 

23. Turning to the evidence of the doctor and perusal of the injury report, 

Ext 45 it appears that he had examined the victim (PW1) on 18.6.15   i.e 

on the day of occurrence and he had found multiple injuries on his person. 

It is the opinion of Pw3 that the injuries were simple in nature and were 

more likely caused by blunt weapon or fist of hand. In his cross 

examination he had clearly stated the said injuries could not be caused by 

fall. The same was not challenged by the defence. 

24. It is settled law that testimony of an injured witness stands on a higher 

pedestal than any other witness, in as such as, he sustain injuries in the 

incident. As such, there is an inbuilt assurance regarding his presence at 

the scene of the crime and it is unlikely that he will allow the real culprit to 

go scot free and would falsely implicate any other person. 

25. The ocular testimony of Pw1 and Pw2 is fully supported by the medical 

evidence.  The evidence of PW3 gives an extra impetus to the version of 

Pw1 by ruling out the possibilities that the injuries sustained by Pw1 could 

have been self-inflicted.  

26. Hence, in view of the aforementioned discussions I am of the 

considered opinion that the prosecution has been successful in proving the 

guilt of the accused person beyond reasonable doubt.   

                                     

 

ORDER 
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Hence considering the above discussion, the accused Moinul Haque is 

found guilty for offence u/s 448/323/427 I.P.C and is accordingly 

convicted thereon. 

 

Heard the accused on the point of sentence. He pleaded for mercyand 

leniency.  

 

In view of the fact that the accused had voluntarily without any 

provocation had committed the said offence, I do not find it a fit case to 

extend the benefit of probations of the offender’s act to him. 

 

Hence, the accused Moinul Haque is sentenced to pay a fine of Rs 200/- 

each for offence u/s 448/323 IPC and Rs. 100 for offence 427 IPC. I/D of 

payment of total fine amount S.I of 1 month. 

 

The accused persons bail-bond also stands cancelled after expiry of the 

appellate period. 

 

 Pronounced by me on this open Court, this day the 2nd day of July, 2018 

under my hand and seal of this Court. 

 

Typed by me and corrected by me:- 

  

Zubee Chaliha, J.M.F.C, Nalbari. 
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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 
G. R. Case No. 901/2015 
U/s 448/323/427 I.P.C. 

 STATE 
-Vs- 

Moinul Haque 
                                                             ..... Accused 

 
ANNEXURE 
 

1 PROSECUTION WITNESSES: 
P.W.1: Jeherul Ali (Informant), 
P.W.2: Ashraf Ali, 
P.W.3: Subhash Ch. Chakrabarty (M.O), 
P.W.4: Habibur Rahman, 
P.W.5: Abdul Mazid, 
P.W.6: Sayed Ali, 
P.W.7: Amir Ali, 
P.W.8: Haidar Ali, 
P.W.9: Dwarika Mohan Deka (I.O) 
 

2 DEFENCE WITNESSES: 
NIL. 

3 EXHIBITS (BY PROSECUTION SIDE): 
 Ext 1: Ejahar, 
 Ext 1(1): Signature of the informant, 
 Ext 2: Seizure list, 
 Ext 2(1): Signature of seizure witness Jeherul Ali, 
 Ext 2(2): Signature of seizure witness Sayed Ali, 
 Ext 2(3): Signature of seizure witness Amir Ali, 
 Ext 2(4): Signature of seizure witness Haidar Ali, 
 Ext 2(5): Signature of I.O., 
 Ext 3: Injury report, 
 Ext 3(1): Signature of M.O., 
 Ext 4: 
 Ext 4(1): 
 Ext 5: Charge sheet no. 271/15, 
 Ext 5(1): Signature of M.O., 
  
4 EXHIBITS (BY DEFENCE SIDE): 

NIL. 
 
 
Typed by me and corrected by me:- 
 
Zubee Chaliha, J.M.F.C, Nalbari 
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